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OPINION

Matthew Montgomery, the victim, lived alone at 3801 Kipling Avenue in Memphis. The
victim was a disabled Vietnam veteran who suffered from paranoid-schizophrenia.

On July 7, 2001, the sixteen-year-old appellant was visiting Robert Phillips, also known as
B.J., who lived across the street from the victim. Marcus Butler was also at B.J.’s house. After a
discussion about robbing someone, the appellant, who was known as “ Scoop,” walked across the
street with Mr. Butler to thevictim’shouse. Mr. Butler asked the victim for money, and, according
to Mr. Butler, as the victim handed over some change, the appellant reached over Mr. Butler's
shoulder with apistol and shot thevictim. Mr. Butlerimmediately started to run from the scene and
remembered hearing at |east five shots. The appellant ran in adifferent direction. Mr. Butler and
the appellant met later at a friend’s house, and, after B.J. showed up, all three returned to B.J.’s
house. Later that night, Mr. Butler saw someone wearing a black t-shirt going into the victim’s
house.

Thenext day, Michael Broady, the appellant’ syounger brother, went into thevictim’ shouse
withtheappellant. Mr. Broady saw the victim lying dead on the kitchen floor and saw that therewas
blood all over the house. Mr. Broady and the appellant found some rifles in the house which they
loaded into the victim’s car. The two later took therifles and the victim’s car to the home of their
uncle, James Fenner. After taking the rifles, the appellant and Mr. Broady poured gasoline all
around theinside of the house. Thevictim’sneighbor, Dorothy Rome, saw three young men around
the victim’ s house that day, and noticed that the victim’ s car was gone the morning of July 8, 2001.

Later that evening, the appellant’ s mother called the Memphis Police Department to report
asuspicious vehicle parked outside her house. Officer William Taylor checked the registration and
determined that the vehicle, a white Dodge Neon, was registered to the victim but had not been
reported stolen. Officer Taylor went to the victim’ s house and knocked on the door. Officer Taylor
left because no one answered the door, and he did not notice anything suspicious.

On July 10, 2001, Ms. Rome noticed that the victim’s vehicle was again parked in front of
the victim’s house. It was gone later that day. On July 10, Starkesha Alford purchased a white
Dodge Neon from aman who introduced himself as“ Scoop.” She paid $300 for the vehicleand in
exchange, “Scoop” gave her some registration papers with the name “Montgomery” on them.
Several days later, when the police located the vehicle at Ms. Alford’ s residence, she identified a
photograph of the appellant as the man who sold her the vehicle.?

1I n a photospread at the police department, Ms. Rome was able to identify B.J. as one of the young men she
saw at the victim’s house. At trial, she was unable to identify the appellant as one of the men.

2M s. Alford was unable to identify the appellant at trial, nearly three years later.
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On the evening of July 12, 2001, Mr. Broady went back to the victim’'s house with the
appellant. They filled two large garbage canswith items from the house, including ammunition and
gun clips. They also took an air compressor. After they finished filling the garbage cans, Mr.
Broady lit some underwear on fire and tossed it toward the victim’s body. When Ms. Rome drove
home that evening, she saw two young gentlemen pulling what appeared to be aheavy garbage can
down the street in front of her house. Later that night, she heard what sounded like a fire alarm.
After hearing the alarm, Ms. Rome saw police in front of the victim’s house.

Fire Investigator Ranold Williams was called to the scene of the fire. He was able to
determine that the fire started on the victim’s body in the den/dining room area next to the kitchen.
A gas can containing ignitable liquids was recovered from the scene. When the victim’s body was
discovered, the police department was notified, and a homicide investigation was initiated.

Officer Shan Allen Tracy was assigned to investigate the crime scene at the victim'’ s house.
Helocated abullet holein thefront door and another holein thewall behind the door. A bullet was
lodged in the wall behind the front door. There was also a bullet fragment lodged in the front door
and aspent bullet ontheliving room floor. Therewasalargeamount of blood throughout the house
and the victim waslying on the floor in the dining room near a mattress that was burned. A red gas
can containing gasoline residue was found near the victim’s body. According to Paulette Sutton,
Assistant Director of Forensic Servicesat the Regional Forensic Center, thevictim bled continuously
and heavily throughout the house after being shot several times at the front door. The blood spatter
throughout the home was consistent with arterial gushing.

Lieutenant Robert Shemwell of the Memphis Police Department was assigned as the case
coordinator for the investigation into the victim’ s death. Severa days after the victim’s body was
discovered, Lieutenant Shemwell went to the appellant’s house and conducted a search of the
premises. Lieutenant Shemwell recovered severa itemsfrom theattic crawl space, includingachest
full of videotapes, an air compressor, boxes of ammunition, adrop light, acomputer and aremote
control car. He also found two rings under the appellant’ s mattress. Thevictim’' ssister was ableto
identify all of theitems asthe victim’s property.

On July 16, 2001, Lisa Marie Nichols called the Memphis Police Department to report that
her brother, James Fenner, wasin possession of several rifles. Officer Aaron Merritt collected the
threerifles and turned them over to technicians for chemical processing. Seven of the fingerprints
recovered from the rifles matched the appellant’ s fingerprints.

Sometime after the victim’s death, Mr. Broady witnessed the appellant, Mr. Butler and B.J.
burying asmall handgun in the backyard at the appellant’ s house. Mr. Broady later dug up the gun
and gave it to his uncle, James Fenner. Mr. Fenner turned the gun over to the police on July 18.
After the TBI examined the gun, they concluded that the bullets fired at the scene were fired from
the gun turned over to the police by Mr. Fenner.



The autopsy on the victim’ s body was performed by Dr. O.C. Smith, the medical examiner
for Shelby County. Dr. Smith determined that the victim had been dead for three to four days and
was dead prior to the start of thefire. Dr. Smith opined that the cause of death was multiple gunshot
wounds. Onebullet entered thevictim’ schin and travel ed back and down through the victim'’ sneck,
severing the right jugular vein and right carotid artery. A second bullet entered the back of the
victim’'sleft elbow and lodged in the center of hiselbow. According to Dr. Smith, the victim was
not immediately incapacitated by hiswounds and was able to move around for some period of time
before his death.

The appellant wasindicted in March of 2002 by the Shelby County Grand Jury for the death
of the victim. In the multi-count indictment, the appellant was charged with first degree murder,
murder during the perpetration of aggravated robbery, murder during the perpetration of aggravated
burglary, especially aggravated robbery, especialy aggravated burglary and arson. After ajurytrial,
the appellant was found guilty of second degree murder, two counts of felony murder, especially
aggravated robbery, and especially aggravated burglary. Theappellant wasfound not guilty of arson.
Thetrial court sentenced the appellant to lifein prison for each count of felony murder, twenty-five
years for second degree murder, twenty-five years for especially aggravated robbery, and twelve
yearsfor especially aggravated burglary. Thejudgment formsdo not reflect that the sentenceswere
merged or whether the sentences were ordered to run concurrently or consecutively.®

3We realize that when an indictment charges both premeditated first degree murder and felony murder, the trial
court should instruct the jury to return a verdict on both counts. State v. Cribbs, 967 S\W.2d 773, 788 (Tenn. 1998).
If convictions are returned on both counts, the convictions are to be merged by the trial court into a single conviction
of first degree murder. Statev. Price, 46 S.W.3d 785, 824-25 (Tenn. Crim. App. 2000). In other words,

If the jury doesreturn averdict of guilt on more than one theory of first-degree murder, the court may
merge the offenses and impose a single judgment of conviction. See State v. Addison, 973 S.W.2d
260, 267 (Tenn. Crim. App. 1997). The benefits of instructing the jury in this manner are important.
First, the double jeopardy problem of retrying a defendant after a subsequent appellate opinion
reverses a conviction as unsupported by evidenceis precluded. Second, the State will have abasisto
protect other convictions to which it may be entitled. Third, in light of our decision in State v.
Middlebrooks, 840 S.W.2d 317 (1992), ajury verdict on each charged offense will allow the State to
use the felony murder aggravator asan aggravating circumstancein sentencing. See Statev. Hall, 958
S.W.2d 679, 692-93 (Tenn. 1997).

Statev. Howard, 30 S.W.3d 271, 275 n.4 (Tenn. 2000). Thus, in the case herein, when the jury returned averdict of guilt
asto both counts of felony murder, the trial court should have merged those two countsinto one count of felony murder.
Further, in order to satisfy double jeopardy concerns, the trial court should have merged the lesser offense of second-
degree murder into the greater offense of felony murder. See Statev. Addison, 973 S.W.2d 260, 267 (Tenn. Crim. App.
1997); Statev. Banes, 874 S\W.2d 73, 81 (Tenn. Crim. App. 1993); see also Statev. Zirkle, 910 S.W.2d 874, 889 (Tenn.
Crim. App. 1995). Consequently, we must remand the matter to thetrial court for entry of judgment formswhich reflect
that the second degree murder conviction and two felony murder convictions merge into one felony murder conviction
with an effective life sentence.



The appellant subsequently filed a motion for new trial, which was denied. The appellant
then filed atimely notice of appeal. Thefollowing issues are presented for our review: (1) whether
thetria court erred in denying a continuance; (2) whether the trial court erred in refusing to allow
the appellant to question Lieutenant Shemwell about a potentially excul patory witness; (3) whether
thetrial court erred by admitting an excessively graphic photograph of the victim; and (4) whether
the evidence was sufficient to support the appellant’ s convictions.

Analysis

Denial of Continuance

The appellant first contends that the trial court erred in denying his oral motion for
continuance made at trial. Specificaly, the appellant contends that the State “failed to provide
counsel with exculpatory material and reports’ and that in response thetrial court “refused to reset
the case without even giving counsel the opportunity to attempt to find the excul patory witness
referenced twiceinthematerials.” Further, the appellant contendsthat hewas prejudiced by thetrial
court’ s actions because the excul patory witness “ could have been an eyewitnessto thecrime.” The
State disagrees, arguing that the trial court did not abuse its discretion and that the appellant has
failed to show that he was prejudiced by the trial court’ s ruling.

The granting of a continuance rests within the sound discretion of the trial court. State v.
Odom, 137 S.W.3d 572, 589 (Tenn. 2004). We will reversethe denial of a continuance only if the
trial court abused its discretion and the defendant was prejudiced by the denial. Statev. Hines, 919
SW.2d 573, 579 (Tenn. 1995). In order to show prejudice, the defendant must demonstrate that a
different result might reasonably have been reached if the trial court had granted the continuance or
that the denial of the continuance denied the defendant afair trial. 1d. Moreover, a defendant who
asserts that the denial of a continuance constitutes a denial of due process or the right to counsel
must establish actual prejudice. Odom, 137 SW.3d at 589. This Court has recognized that a
continuance might be appropriatein order to afford adefendant a*“ reasonable opportunity” to locate
awitness. Statev. Morgan, 825 SW.2d 113, 117 (Tenn. Crim. App. 1991). However, the burden
rests with the defendant to show that a continuance might have reasonably resulted in locating the
witness. |d.; see dso Brown v. State, 489 S.\W.2d 855, 857 (Tenn. Crim. App. 1972).

On the first day of the trial proceedings herein, during jury selection, the State gave the
appellant’s counsel some supplementa police reports that were apparently overlooked during
discovery. Counsel for the State acknowledged that the reports should have been supplied in
response to the appellant’s Rule 16 motion because they contained notes of interviews with the
appellant. In the reports, counsel for the appellant also found references to a girl named “ Sherry”
who told an anonymous caller that she was told that someone other than the appellant shot the
victim. Counse for the appellant requested a continuance to locate “Sherry” and possible
excul patory evidence which would result from her testimony.



In ajury-out hearing on the matter, Lieutenant Robert Shemwell testified that on July 14,
2001, he received a phone call from an anonymous caller who claimed that “ Sherry” told her that
B.J. wasthe person who shot and robbed thevictim. Thecaller described” Sherry” asasixteen-year-
old femalewho overhead aconversation between B.J. and someone el se. Inasecond phonecall, the
same anonymous caller told Lieutenant Shemwell that “ Sherry” was working at a Summer Y outh
PrograminMemphis. Lieutenant Shemwell sentinvestigatorstofind“Sherry,” but they wereunable
to find her or even verify that her name was “Sherry.” Although the police department actively
pursued B.J. as a suspect in the crimes, they could not corroborate the co-defendant’ s statements
about B.J.’ sinvolvement.

After hearing the testimony of Lieutenant Shemwell and the arguments of counsel, the trial
court denied the motion for a continuance. In reaching its decision, the trial court voiced concern
that “Sherry,” if she existed, could be located nearly three years after the crime and whether, if
located, would provide any exculpatory evidence. Thetria court commented:

If I thought - if | thought that you would be ableto get - come up with something that
would be beneficia at this point | would not hesitate to continue the case, but it
appearsto methat wejust don’t have enough at this point to say that we need to stop
this case and do further investigation on the matter because it’s a shot in the dark
right now.

After reviewing Lieutenant Shemwell’ s testimony, we conclude that the trial court did not
abuse its discretion in denying the continuance. The appellant was unable to present any evidence
that indicated that “Sherry” could be located almost three years after the anonymous phone call or
that “ Sherry” would have given any information which would exculpate the appellant. Further, at
the hearing on the motion for new trial, the appellant did not present any further evidence regarding
the whereabouts of the potentially excul patory witness and did not present evidence indicating that
the outcome of trial would have been different had a continuance been granted. Thus, the appellant
failed to show prejudice as aresult of the denia of the continuance. Thisissue iswithout merit.

Questioning of Lieutenant Shemwell

Next, the appellant contends that the trial court erred by refusing to allow him to dlicit
hearsay testimony from Lieutenant Shemwell as aremedy for the State's failure to timely provide
supplemental police reportsin responseto adiscovery request. Specifically, the appellant contends
that counsel “should have been allowed to question Shemwell about the hearsay statementsfrom an
exculpatory witness’ because“thetria court did not givethe defense any remedy whatsoever for the
[sic] thishorriblebreach of thediscovery rules.” The State arguesthat the appellant waived theissue
for failure to cite authority that would give the trial court the authority to fashion such aremedy.



Whilethe appellant complainsthat thetrial court erred by refusing to alow him to question
Lieutenant Shemwell about the possible excul patory witness, we interpret the appellant’ s argument
asan argument that the State violated Rule 16 of the Tennessee Rules of Criminal Procedureand the
appellant’s rights to due process by failing to disclose the supplemental reports and potential
excul patory witness during discovery.

In Brady v. Maryland, the Supreme Court held that “suppression by the prosecution of
evidence favorable to an accused upon request violates due process where the evidence is material
either to guilt or to punishment, irrespective of the good faith or bad faith of the prosecution.” 373
U.S. 83,87 (1963). Inorder to establish adue processviolation under Brady, four prerequisites must
be met:

1. The defendant must have requested the information (unless the evidence is
obviously exculpatory, in which case the State is bound to release the information,
whether requested or not);

2. The State must have suppressed the information;

3. Theinformation must have been favorable to the accused; and

4. The information must have been material.

State v. Edgin, 902 SW.2d 387, 389 (Tenn. 1995). Brady does not require the prosecution “to
disclose information that the accused already possessesor isableto obtain.” Statev. Marshall, 845
S.W.2d 228, 233 (Tenn. Crim. App. 1992). The burden of proving a Brady violation rests with the
defendant, and theviolation must be proven by apreponderance of the evidence. Edgin, 902 SW.2d
at 389.

This Court has stated that in order to establish a Brady violation, the information need not
be admissible, only favorable to the defendant. See Statev. Spurlock, 874 S.W.2d 602, 609 (Tenn.
Crim. App. 1993). Favorableevidenceincludesevidencethat “ provides somesignificant aid to the
defendant’ s case, whether it furnishes corroboration of the defendant’ s story, callsinto question a
material, although not indispensable, element of the prosecution’s version of the events, or
challenges the credibility of a key prosecution witness.” Johnson v. State, 38 SW.3d 52, 56-57
(Tenn. 2001) (quoting Commonwealth v. Ellison, 379 N.E.2d 560, 571 (1978)). This Court will
deemevidencematerial if areasonableprobability existsthat theresult of the proceeding would have
been different had the evidence been disclosed. See United States v. Bagley, 473 U.S. 667, 682
(1985). A “reasonable probability” is “a probability sufficient to undermine confidence in the
outcome.” Id. at 682 (quoting Strickland v. Washington, 466 U.S. 668, 694 (1984)).

Rule 16(a)(1) of the Tennessee Rules of Criminal Procedure governing discovery, in part,
provides:

(A) Statement of Defendant.--Upon request of a defendant the state shall permit the

defendant to inspect and copy or photograph: any relevant written or recorded
statements made by the defendant, or copies thereof, within the possession, custody
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or control of the state, the existence of which is known, or by the exercise of due
diligence may become known, to the district attorney general; the substance of any
oral statement which the state intends to offer in evidence at the trial made by the
defendant whether before or after arrest in response to interrogations by any person
then known to the defendant to be a law-enforcement officer|.]

If aparty failsto comply with adiscovery request, “the court may order such party to permit
the discovery or inspection, grant acontinuance, or prohibit the party from introducing evidence not
disclosed, or it may enter such other order asit deemsjust under the circumstances.” Tenn. R. Crim.
P. 16(d)(2). Whether adefendant has been prejudiced by the State’ sfailure to discloseinformation
isasignificant factor in determining an appropriate remedy. State v. Smith, 926 S.W.2d 267, 270
(Tenn. Crim. App. 1995). When arguing that the State violated Rule 16, the defendant bears the
burden of showing*“the degreeto which theimpedimentsto discovery hindered trial preparation and
defense at trial.” State v. Brown, 836 S.W.2d 530, 548 (Tenn. 1992).

Looking first to the factors necessary to determine if a Brady violation exists, we note that
the appellant filed amotion for discovery well in advance of trial. The State acknowledged during
jury selection that the supplemental reports should have been provided to the appellant in response
totheinitial discovery request. Thus, the State admitted that it improperly withheld theinformation
from the appellant, satisfying the first prong of the Brady anaysis. Further, the information
regarding the potentially excul patory witness was clearly beneficia to the appellant. Indeed, the
State was required to turn over any potentially exculpatory evidence and any statement of the
appellant to the appellant during discovery. However, we cannot conclude that the information was
materia or that the appellant was prejudiced by the State’ sfailure to disclose the information. The
appellant has not shown a reasonable probability that the outcome of the trial would have been
different had he known of the supplemental reports at the appropriate time. The appellant did not
produce “ Sherry” at the hearing on the motion for new trial, admitted that the State did not intend
to, and he did not attempt to use hisown statementsat trial. Thus, we find no Brady violation. We
do, however, acknowledge that the State was guilty of violating Rule 16 of the Tennessee Rules of
Criminal Procedure. The appellant suggests that the trial court should have temporarily suspended
the hearsay rulesin order to allow the questioning of Lieutenant Shemwell asaremedy to the State’s
violation of Rule 16. It isarguable that Rule 16(d)(2) permits the suspension of the hearsay rules
by the trial court in response to a violation of the rules. However, in view of the fact that the
evidence the appellant sought to introduce through Lieutenant Shemwell was at |east triple hearsay,
i.e. ananonymouscaller claming that “ Sherry” told her that “ Sherry” wastold by someone el se that
the appellant did not commit the crime, we are not willing to hold today the rule contemplates
permitting thetria court to alow the introduction of patently unreliable hearsay into evidence asa
remedy to the State’s violation of the rule where the appellant failed to show that a *substantial
prejudice’ resulted from the non-compliancewith therule. Seee.g.,U.S. v. Adeniji, 31 F.3d 58, 64-
65 (2d Cir. 1994) (holding that where Government violated Federal Rule of Criminal Procedure 16
by failing to disclose acknowledgment of ownership of suit jackets found filled with cocaine by
defendant to agent, district court did not err in failing to strike the testimony of the agent where the
defendant fail ed to show substantial prejudiceresulted fromnon-disclosure); U.S.v. Taylor, 13F.3d
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986, 991-92 (6™ Cir. 1994) (determining that defendant fail ed to show substantial prejudice resulted
from failure to disclose test results); U.S. v. Sanchez, 912 F.2d 18, 21 (2d Cir. 1990) (concluding
that defendant failed to show “cognizable” prejudice resulted from non-disclosure of evidence).
Thus, despitethe State' sfailureto comply with therule, we concludethat the appellant did not show
that the failure to receive the information significantly hindered the preparation for trial or the
defense utilized at trial or resulted in * substantial pregjudice” to the appellant. Consequently, while
the State’ sfailureto disclose the information is atechnical violation of the rule, given the nature of
the hearsay, thetrial court did not abuseitsdiscretion in failing to issue a sanction against the State
for failure to comply with the rule. Thisissue iswithout merit.

Introduction of Photograph of Victim

Next, the appellant complains that the trial court erred in admitting into evidence a
photograph taken of the crime scene that shows the victim’'s body. Specificaly, the appellant
contendsthat the photograph was excessively graphic and that the probative val ue of the photograph
was substantially outweighed by the danger of unfair prgjudice. The State disagrees.

Aswebeginour analyss, wenotewell-established precedent providing “that trial courtshave
broad discretion in determining the admissibility of evidence, and their rulings will not be reversed
absent an abuse of that discretion.” Statev. McLeod, 937 S.W.2d 867, 871 (Tenn. 1996). Moreover,
the Tennessee Rul es of Evidence embody, and our courtstraditionally have acknowledged, “ apolicy
of liberality in the admission of evidence in both civil and criminal cases.” State v. Banks, 564
SW.2d 947, 949 (Tenn. 1978); Statev. Robinson, 930 SW.2d 78, 84 (Tenn. Crim. App. 1995). To
be admissible, evidence must satisfy the threshold determination of relevancy mandated by
Tennessee Rule of Evidence401. See, e.g., Banks, 564 S.W.2d at 949. Rule 401 defines“relevant
evidence’ as being “evidence having any tendency to make the existence of any fact that is of
consequence to the determination of the action more probable or less probable than it would be
without the evidence.” Tenn. R. Evid. 401. However, relevant “evidence may be excluded if its
probative vaue is substantially outweighed by . . . the danger of unfair prejudice.” Tenn. R. Evid.
403; see dso Banks, 564 SW.2d at 951.

Graphic, gruesome, or even horrifying photographs of crime victims may be admitted into
evidenceif they arerelevant to someissuesat trial and their prejudicial effect isoutweighed by their
probity. Banks, 564 S.W.2d at 949-51. On the other hand, “if they are not relevant to prove some
part of the prosecution’ scase, they may not beadmitted solely to inflamethejury and prejudicethem
against the defendant.” Banks, 564 S.W.2d at 951 (citing Milam v. Commonwealth, 275 S.W.2d
921 (Ky. 1955)). The decision asto whether such photographs should be admitted is one entrusted
to the trial court, and that decision will not be reversed on appeal absent a showing of abuse of
discretion. I1d. at 949; State v. Dickerson, 885 S.\W.2d 90, 92 (Tenn. Crim. App. 1993).

Inthe caseherein, thetrial judge conducted ajury-out hearing after objection by the appel lant
prior to the admission of the contested photograph during the testimony of Paulette Sutton, the blood
stain pattern expert. Upon reviewing all of the photographs that the State intended to introduce
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during the testimony of Ms. Sutton, thetrial court weighed the prejudicial effect of the introduction
of the photograph showing the victim’ sbody with the probati ve val ue and made adetermination that
the photograph wasadmissible. Thetrial court determined that the photograph did not “fall into the
category of gruesome or inflammatory or anything like that.”

Therecord contains multiple photographsthat show the massiveamount of blood throughout
the victim’ s house and the fire created in the victim’'s home, including a photograph of the victim
lying on the floor. The photograph of the victim’s body was not a close-up shot; it showed the
victim lying on his side in the room where he died and waslater burned. The photograph was used
at trial during Ms. Sutton’ stestimony to describe the blood spatters found throughout the house and
to explain to the jury how the victim moved through the house after he was shot prior to his death.
There were other photographs of the victim’ s body introduced during the testimony of the medical
examiner to illustrate the location and nature of the wounds sustained by the victim which were
arguably more graphic than the photograph introduced during M s. Sutton’ stestimony which showed
thevictim lying on thefloor. See State v. Smith, 868 S.\W.2d 561, 576 (Tenn. 1993) (holding that
trial court did not abuse its discretion in allowing autopsy photograph of victim during guilt phase
of trial in part to illustrate Medical Examiner’ s testimony).

We determine that the picture was certainly relevant to show the nature of the victim’'s
injuries. We have viewed the photograph and conclude that while unpleasant, the probative value
of the photograph was not substantially outweighed by danger of unfair prejudice. Under these
circumstances we cannot say thetrial judge abused hisdiscretion in admitting the photograph. This
issue does not merit reversal.

Sufficiency

Lastly, the appellant challenges the sufficiency of the evidence in regardsto his convictions
for felony murder and second degreemurder.* Specifically, he contendsthat “no rational trier of fact
could havefound the Defendant guilty with . . . [the] testimony” presented at trial becausethe* only
eyewitness who testified [Mr. Butler] . . . was obviously lying about every other aspect of his
testimony, and therefore, cannot befoundto becredible.” Moreover, theappellant argues, “the other
two eyewitnesses makeiit clear that B.J. (Robert Phillips) wasthereal responsible party, which has
been the defense’ stheory in the case all along.” The State contends that the jury properly resolved
any conflictsin or challenges to the testimony of the witness and that the evidence was more than
sufficient to support the verdict.

When adefendant challengesthe sufficiency of the evidence, this Court isobliged to review
that claim according to certain well-settled principles. A verdict of guilty, rendered by ajury and
“approved by the trial judge, accredits the testimony of the’ State’'s withesses and resolves all

4The appellant does not contest the validity of hisconvictionsfor especially aggravated burglary and especially
aggravated robbery. Infact, in hisbrief, the appellant states that he “never contested that he and the other boys referred
to in the trial removed items from the victim’s house over the course of the four or five days following his death.”
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conflictsin thetestimony in favor of the State. Statev. Cazes, 875 S.\W.2d 253, 259 (Tenn. 1994);
State v. Harris, 839 SW.2d 54, 75 (Tenn. 1992). Thus, although the accused is originally cloaked
with apresumption of innocence, thejury verdict of guilty removesthis presumption “and replaces
it with one of guilt.” Statev. Tuggle, 639 SW.2d 913, 914 (Tenn. 1982). Hence, on appeal, the
burden of proof restswith the defendant to demonstrate theinsufficiency of the convicting evidence.
Id. Therelevant question thereviewing court must answer iswhether any rational trier of fact could
have found the accused guilty of every element of the offense beyond areasonable doubt. See Tenn.
R. App. P. 13(e); Harris, 839 SW.2d at 75. In making thisdecision, we are to accord the State “the
strongest legitimate view of theevidenceaswell asall reasonable and | egitimate inferencesthat may
be drawn therefrom.” See Tuggle, 639 SW.2d at 914. As such, this Court is precluded from re-
weighing or reconsi dering the evidence when eval uating the convicting proof. Statev. Morgan, 929
S.W.2d 380, 383 (Tenn. Crim. App. 1996); State v. Matthews, 805 S.W.2d 776, 779 (Tenn. Crim.
App. 1990). Moreover, we may not substitute our own “inferences for those drawn by the trier of
fact from circumstantial evidence.” Matthews, 805 S.W.2d at 779. Moreover, questionsconcerning
the credibility of the witnesses, the weight and value of the evidence, as well as all factual issues
raised by the evidence are to be resolved by the trier of fact. State v. Pruett, 788 S.W.2d 559, 561
(Tenn. 1991).

To obtain a conviction for first degree felony murder, the State had to prove “[a] killing of
another committed in the perpetration of or attempt to perpetrate any first degree murder, act of
terrorism, arson, rape, robbery, burglary, theft, kidnapping, aggravated child abuse, aggravated child
neglect or aircraft piracy [.]|” Tenn. Code Ann. § 39-13-202(a)(2). Tennessee Code Annotated
section 39-13-202 aso provides that “[n]o culpable mental state is required for conviction under
subdivision (a)(2) . . . except the intent to commit the enumerated offenses or acts.” Tenn. Code
Ann. 8§ 39-13-202(b). Additionally, the death must occur “in the perpetration of” the enumerated
felony. State v. Hinton, 42 SW.3d 113, 119 (Tenn. Crim. App. 2000) (citations omitted). The
killing may precede, coincidewith, or follow thefelony and still bein the perpetration of thefelony,
so long asthereisaconnection in time, place, and continuity of action. Statev. Buggs, 995 S.w.2d
102, 106 (Tenn. 1999). If the underlying felony and killing were part of a continuous transaction
with no break in the chain of events and the felon had not reached a place of temporary safety
between theevents, felony murder issufficiently established. Statev. Pierce, 23 S.W.3d 289, 294-97
(Tenn. 2000). Proof of theintention to commit the underlying felony and at what point it existed is
a question of fact to be decided by the jury after consideration of al the facts and circumstances.
Buggs, 995 S.W.2d at 107. A convictionfor second degree murder requires proof that the defendant
unlawfully and knowingly killed another. Tenn. Code Ann. 88 39-13-201, -210(a). A person acts
knowingly with respect to aresult of the person’ s conduct when the person is aware that the conduct
is reasonably certain to cause theresult. Tenn. Code Ann. 8§ 39-11-302(b).

Having carefully reviewed the record, we conclude that the evidence is sufficient to support
the jury’s verdict in this case. Viewed in the light most favorable to the State, the proof at trial
establishes that the victim was killed during arobbery/burglary. Mr. Butler testified that the group
discussed robbing someone, then went across the street and asked the victim for money. At that
time, the victim gave Mr. Butler some money and the appellant pulled out a handgun and began
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firing shots at the victim. Mr. Butler later saw the appellant burying the gun in his backyard. Mr.
Butler retrieved the gun, and it was later turned over to police. Ballistics tests indicated that the
bullets recovered from the crime scene and from the victim werefired from the gun that was buried
inthe appellant’ sbackyard. Further, there wastestimony from Mr. Broady that he and the appel lant
went back to the victim’s home after the murder and took items including ammunition and an air
compressor. There was testimony from the blood spatter expert that several itemsinside the home
were moved after thevictimdied. Further, Ms. Rome saw several young men removing itemsfrom
the victim’s home, and the items were later discovered in the attic crawl space of the appellant’s
house. Thejury isresponsiblefor determining the credibility of the witnesses. Obvioudly, the jury
believed the testimony of Mr. Butler, Mr. Broady and Ms. Rome. Therewas sufficient evidencefor
the jury to convict the appellant. Thisissue iswithout merit.

Conclusion
For the foregoing reasons, the matter is remanded to the trial court for entry of corrected

judgment forms as stated in this opinion. In all other respects, the judgment of the trial court is
affirmed.

JERRY L. SMITH, JUDGE
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